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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 5:  Section 3 amended - 
Debate was interrupted after Dr J.M. Woollard and Dr G.G. Jacobs had moved amendments on the amendment 
moved by Mr T.G. Stephens. 

Dr J.M. WOOLLARD:  My amendment would modify the amendment moved by the member for Central 
Kimberley-Pilbara by deleting paragraphs (a), (b) and (c) and inserting “supports euthanasia”.  His amendment 
would then say that the patient’s best interests do not include any treatment decision that supports euthanasia.  
There was some debate about euthanasia prior to the lunch suspension.  We know that when cases go to the 
courts, the courts look at not only what is in the legislation, but also what is not.  This bill has now been before 
the house for many hours.  I think the discussions are taking so long because many members are concerned that 
the bill will, by default, allow euthanasia. 

Mr J.A. McGinty:  Rubbish! 

Dr J.M. WOOLLARD:  The minister is quite happy for this debate to go on because he knows he has the 
numbers and the bill will go through, and it will look like a good thing when it does.  However, many of us are 
concerned that it will open the door for euthanasia.  It should contain one clause that clearly specifies that it does 
not support euthanasia or the intentional killing, by act or omission, of a dependent human being for his or her 
alleged benefit.  The key words are those that were in paragraph (a) of the member for Central Kimberley-
Pilbara’s amendment; namely, “is intended”.  However, the minister said that the way the rest of the clause was 
worded meant the amendment could not be accepted because the aim of this bill was to support the concept of a 
living will.  Many members are happy to accept that concept, but many others do not want to see this bill used to 
hasten the death of someone, perhaps aged 18, who has been admitted to hospital.  This provision applies to 
people as young as 18.  I know that they are classified as adults under much legislation; however, many people 
of 18 still rely heavily on parental guidance and support. 

The concern is that this bill will allow euthanasia to occur by default in health care settings.  That is why we did 
not support the wording proposed by the member for Central Kimberley-Pilbara.  I would like to see an 
amendment moved so that this bill clearly states that it is to help in the treatment of people having palliative care 
and to empower those who want to make a living will, should there be a life-threatening situation.  I would be 
happy if the wording said “and does not include any treatment decision that supports euthanasia”.  I would also 
be happy with the modification suggested by the member for Roe, which would have stated “and does not 
include any treatment decision that actively hastens the death of a patient”.  It is very important that this bill 
contain a clear direction that although it will help with palliative care and living wills, it will not in any manner 
or form support the introduction of euthanasia. 

Dr G.G. JACOBS:  Before the lunch suspension I drew attention to the fact that there might not be an 
opportunity for my foreshadowed amendment to be put to the house.  I asked for the Chair’s ruling as to whether 
I could move an amendment to test the vote, because if the member for Alfred Cove’s amendment did not get up, 
the substance of the amendment would be lost.  We would then not be able to insert the word “actively”.  In all 
the debate about euthanasia and the definitions, which the member for Nedlands talked about, the major concern 
was not about omission but about actively doing something to hasten someone’s death.  I believe inserting the 
word “actively” would help the debate. 

Mr P.W. ANDREWS:  I do not agree with the member for Alfred Cove about where we will end up with this 
bill.  I do not see there is any possible way that that will happen.  I oppose various parts of the bill and will try to 
move it in a different direction, but I do not see the bill, even in its original form, in any way facilitating 
euthanasia.  The government’s position on euthanasia is very clear.  The bill would have to state clearly 
somewhere that it facilitated euthanasia; that is, positive steps could be taken to cause a person’s death etc.  
There is nothing like that in the bill and I do not think it is fair to suggest there is.  Even though I oppose various 
clauses, I do not see that argument as particularly relevant. 

In the debate this morning about the words “is intended to cause or hasten the death of a person” the minister 
commented that many things cause a person’s death to be hastened, including turning off a life support machine.  
A doctor turning off a life support machine hastens death.  I draw attention to chapter 28 of the Criminal Code, 
section 270, which contains a definition of “kill”.  It states - 
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Any person who causes the death of another, directly or indirectly, by any means whatever, is deemed 
to have killed that other person. 

I hear the minister say that turning off a life support machine will hasten death; that brings us back to this 
definition - 

Any person -  

A doctor -  

who causes the death of another -  

The minister has just told me that that is how it works -  

directly or indirectly -  

For instance, switching off the machine -  

by any means whatever, is deemed to have killed that other person.   

Section 268 of the Criminal Code deals with the unlawfulness of the killing of a human being.  It states - 

It is unlawful to kill any person unless such killing is authorised or justified or excused by law. 

The doctor in this case is not authorised or justified or excused by law.  Therefore, if we accept what the minister 
has said, such action could lead to charges being laid under sections 278, 279 and 280 of the Criminal Code.  It is 
a ridiculous situation to say that if the doctor is causing the death of a patient, he is thereby killing them.  I ask 
the minister to respond to that so that anyone working in a hospital can know full well that they are not causing 
the death of that person. 

Ms S.E. WALKER:  The member for Alfred Cove has thrown this amendment in like a grenade and it is very 
interesting.  The member has provided us with a definition of euthanasia, and I would like to know where that 
definition comes from.  It is important, if we are seriously looking at this, that we find out where the definition 
comes from.  The definition given by the member for Alfred Cove is very broad and is covered by the bill.  I am 
not having a go at the member for Alfred Cove.  The definition given was “the intentional killing by act or 
omission of a dependent human being for his or her alleged benefit”.  That is against the law.  The key word here 
is “intentional”.  If the death is not intended, it is not an act of euthanasia.  I do not think this amendment can 
possibly be supported because, as I understand it, it would give people the right, when they do not have legal 
autonomy, to do that which they could ordinarily only do if they had legal autonomy.  If a person does not want 
to have treatment that would unnaturally prolong his life, he is at the moment entitled to request no treatment.  I 
ask the minister whether that is right. 

Mr J.A. McGinty:  Yes. 

Ms S.E. WALKER:  I think the member for Alfred Cove and other members can be at ease on this issue.  It is 
important to me when I discuss this matter with my constituents that they understand that I have done research 
and looked at the issues.  My way of going about this bill was to get one of our parliamentary interns to look at 
the issue and come up with a definition, about which I have already spoken.  It is a serious issue.  There are 
members on both sides of the house who are either for or against this bill.  It is a very serious matter for people.  
I cannot support the member’s amendment.  I appreciate the fact that she has done this with the very best 
intentions, because I think she is genuine.  I cannot support the member for Central Kimberley-Pilbara’s 
amendment either, because it has added verbiage to this bill.  It adds nothing and detracts from nothing.  
Legislation is already in place to deal with those issues. 

Dr J.M. WOOLLARD:  As I have said before, if there is concern about the wording, I am happy with the 
alteration in the wording suggested by the member for Roe, as long as the concept is contained in the bill.  The 
member for Nedlands would like to see a definition; I wonder if the member for Nedlands looked at the 
euthanasia bill that was debated in the upper house three years ago.  It was a very long bill - 

Ms S.E. Walker interjected. 

Dr J.M. WOOLLARD:  I read through that bill three years ago when it was debated in the upper house.  The 
bill required two doctors to see a patient, and the client could be as young as 18 years of age.  A doctor would 
then be responsible for hastening the end of someone’s life; that is, killing someone by giving him an injection.  
The person could be an 18-year-old child.  It could be one of the minister’s children or one of my children.  I do 
not want to see any loopholes in this bill.  It needs to be specified that the government does not support 
euthanasia.  However, even having that in writing is not a 100 per cent guarantee that something will not happen.  
For example, the Heritage of Western Australia Act is meant to give protection to heritage-listed sites, and one 
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after another is being abused, including the Sunset Hospital site in the member for Nedlands’ electorate.  
Duncraig House was affected, and the government tried to excise part of the land at Wireless Hill Park.  Even 
when something is enshrined in legislation, the government can twist and squirm and worm its way around it.  I 
would like to know that this bill leaves no loophole so that issues involving living wills and the definition of 
euthanasia do not have to be decided in court.  It will mean that more time will have to be spent on this bill, but 
that time should have been spent before the bill came to the house.  Many hours have been spent on this bill 
because people are concerned that it just might open the door to people ending their lives through euthanasia 
rather than by any other means. 

Dr G.G. JACOBS:  There are issues of best interest and protection from unintended treatment courses.  I would 
not necessarily go as far as the member for Alfred Cove.  Having generally supported the member for Central 
Kimberley-Pilbara, I have a foreshadowed amendment that uses the word “active”.  If we proceed with the 
member for Alfred Cove’s original amendment - the amendment before us - it would wipe out the whole body of 
best interest provisions.  I put it to the Deputy Speaker that we have a test vote to establish where we are going 
so that I can have the opportunity to move my foreshadowed amendment to introduce the word “active” and 
thereby, hopefully, allay some of the fears other members may have concerning the unintended treatment course 
of possible active hastening of death.  

The DEPUTY SPEAKER:  Indeed, member for Roe, I have some advice to the house before I put the vote 
along those lines.  The question before the house is that the words to be deleted be deleted.  I will now give 
advice to the house.  I advise members that the house is currently considering the member for Alfred Cove’s 
amendment to the member for Central Kimberley-Pilbara’s amendment, which is to delete certain words with a 
view to substituting other words.  If the house were either to delete all the words or defeat the member for Alfred 
Cove’s amendment, it would effectively prevent any other member from moving an amendment to that part of 
the member for Central Kimberley-Pilbara’s amendment because the words would have been either removed 
from the amendment or the words would be confirmed by the Assembly’s decision to not delete the words and, 
therefore, cannot be further amended.  As the member for Roe has foreshadowed his amendment to the first line 
of the words proposed to be deleted by the member for Alfred Cove, the Chair has accepted his amendment and 
has indicated that a test vote will be required.  So as to ensure all members have an opportunity to move their 
amendments, it is my intention to move only that part of the member for Alfred Cove’s amendment that does not 
affect the member for Roe’s amendment; that is, the part in line 1 to delete the words up to and including “to”.  If 
it is agreed to by the house, I will immediately put the balance of the member for Alfred Cove’s amendment.  If 
it is unsuccessful, I will immediately put the member for Roe’s amendment.  Therefore, the question is that the 
words in line 1 of the proposed deletion “(a) is intended to” be deleted. 

Mr C.J. Barnett:  Can you run that past me again? 

The DEPUTY SPEAKER:  To put it simply, I do not wish to obliterate entirely the foreshadowed amendment 
put to the house by the member for Roe so I will move only that part of the member for Alfred Cove’s 
amendment that does not affect the member for Roe’s amendment.  Did the member for Alfred Cove get all that? 

Dr J.M. WOOLLARD:  As I believe that “actively cause or hasten the death of a person” will achieve what I 
want to achieve in the bill, I am happy to withdraw my amendment and allow the member for Roe to move his 
amendment. 

The DEPUTY SPEAKER:  The amendment by the member is no longer in her possession; it is in the 
possession of the house.  Therefore, the member will need to seek leave from the house to withdraw her 
amendment. 

Dr J.M. WOOLLARD:  I seek leave from the house to withdraw my amendment so that the amendment moved 
by the member for Roe can be put to the house. 

Amendment on the amendment, by leave, withdrawn. 

Dr G.G. JACOBS:  I move - 

After the words “is intended to” in the member for Central Kimberley-Pilbara’s amendment, to insert - 

  actively  

The amendment would then read - 

and does not include any treatment decision that - 

(a) is intended to actively cause or hasten the death of a person; 
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Amendment on the amendment put and a division taken with the following result - 
Ayes (11) 

Mr M.J. Birney Mr J.B. D’Orazio Dr G.G. Jacobs Dr J.M. Woollard 
Mr G.M. Castrilli Ms K. Hodson-Thomas Mr J.R. Quigley Mr T.R. Sprigg (Teller) 
Mr M.J. Cowper Mrs J. Hughes Mr T.G. Stephens  

Noes (29) 

Mr P.W. Andrews Mr J.C. Kobelke Mr A.D. McRae Ms S.E. Walker 
Mr C.J. Barnett Mr R.C. Kucera Mr M.P. Murray Mr P.B. Watson 
Mr J.J.M. Bowler Mr F.M. Logan Mr A.P. O’Gorman Mr M.P. Whitely 
Mr A.J. Carpenter Ms A.J.G. MacTiernan Ms M.M. Quirk Mr B.S. Wyatt 
Dr E. Constable Mr J.A. McGinty Ms J.A. Radisich Mr S.R. Hill (Teller) 
Dr J.M. Edwards Mr M. McGowan Mr E.S. Ripper  
Dr K.D. Hames Mr J.E. McGrath Mr A.J. Simpson  
Mr R.F. Johnson Ms S.M. McHale Mr D.A. Templeman  

Amendment on the amendment thus negatived. 
Mr T.G. STEPHENS:  The house has successfully protected the integrity of my amendment by the vote it has 
just carried.  I hope that I can rely on all members to carry my amendment in its original form.  I commend the 
amendment to the house. 

Amendment put and negatived. 
Ms K. HODSON-THOMAS:  I move - 

 Page 4, after line 15 - To insert - 

  “legal capacity” means in relation to a person making a treatment decision, a person who, at 
the time of the decision is: 

  (1) capable of - 

   (a) understanding the nature, consequences and risks of the proposed medical 
treatment and the consequences of non-treatment; and 

   (b) consenting to, or refusing, medical treatment, and 

  (2) is not suffering from suicidal ideation or any other form of serious mental illness that 
evidently precludes them from making a treatment decision in their best interests, and 

  (3) there is a rebuttable presumption that the person has full legal capacity unless legal 
incapacity is satisfied. 

  “legal incapacity” in relation to a person means anyone who has been deemed by a medical 
practitioner not to satisfy the requirements for legal capacity at the time a treatment 
decision needs to be made.   

I believe these two definitions provide greater clarity of the circumstances in which a treatment decision can be 
made on behalf of a person.  I seek the support of the chamber for the amendment. 

Ms S.E. WALKER:  When the State Administrative Tribunal makes a decision under the Guardianship and 
Administration Act, what test does it apply to determine legal capacity? 

Mr J.A. McGINTY:  The appointment of a guardian - which goes to the question of mental capacity, or legal 
capacity, as it is put in this bill - is dealt with in section 43 of the Guardianship and Administration Act.  Section 
43(1) provides that the State Administrative Tribunal may declare a person to be in need of a guardian if it is 
satisfied that the person in respect of whom an application for a guardianship order is made -  

(a) has attained the age of 18 years;.  

(b) is - 

(i) incapable of looking after his own health and safety; 

(ii) unable to make reasonable judgments in respect of matters relating to his person; or  

(iii) in need of oversight, care or control in the interests of his own health and safety or for 
the protection of others; . . .  



Extract from Hansard 
[ASSEMBLY - Thursday, 31 August 2006] 

 p5603b-5617a 
Dr Janet Woollard; Dr Graham Jacobs; Mr Paul Andrews; Deputy Speaker; Mr Tom Stephens; Ms Katie 
Hodson-Thomas; Ms Sue Walker; Mr Jim McGinty; Mr Rob Johnson; Mr Martin Whitely; Dr Elizabeth 

Constable; Dr Kim Hames; Dr Judy Edwards; Ms Jaye Radisich; Acting Speaker 

 [5] 

Frankly, I think that is a good definition, because it incorporates the notion, which might be variable at times, of 
a person’s capacity to make reasonable judgments.  A person’s capacity is not absolute.  That sort of approach 
has been carried forward in this legislation.  The approach that is outlined in the member for Carine’s 
amendment is more restrictive.  In fact, I am a little surprised it has been moved.  I would have thought that a 
person’s capacity to make reasonable judgments would be a much more appropriate test.  It is certainly the test 
that the State Administrative Tribunal currently applies in determining whether a person is in need of a guardian. 

Ms S.E. Walker:  If a person makes an advance health directive and a relative does not agree with that directive, 
can it be appealed to the State Administrative Tribunal, which would apply this test in any event? 

Mr J.A. McGINTY:  Yes.  There is a requirement that a person who makes an advance health directive be of 
sound mind, to use another phrase. 

Dr K.D. Hames:  I suspect the reason for this amendment is to address the issue of suicide.  However, that is 
covered in another amendment. 

Mr J.A. McGINTY:  Yes.  That may be right.  As many members have said during this debate, the provisions in 
this legislation should not be able to be used to assist a person to commit suicide.  We have drafted an 
amendment to deal with that issue, and I have not yet heard anyone suggest that what we have proposed in that 
amendment is in any sense inadequate.  A person cannot make an advance health directive if he or she is not of 
sound mind.  That test is embodied in the legislation.  I think that may be part of what the member is seeking to 
do in her amendment.  The test that we prefer is the known and accepted test that is applied by the State 
Administrative Tribunal when it considers the appointment of guardians for people who are not capable of 
looking after their own affairs.  The essence of that test is whether the person is able to make reasonable 
judgments.  That carries forward in a number of parts of this legislation. Therefore, I am not sure what the 
member’s amendment would achieve that the current legislation would not achieve. 

Mr R.F. JOHNSON:  I take an interest in this area.  As the minister has quite rightly said, section 43(1) of the 
Guardianship and Administration Act provides that the State Administrative Tribunal may declare a person to be 
in need of a guardian if it is satisfied that the person in respect of whom an application for a guardianship order 
is made -  

(a) has attained the age of 18 years; 

(b) is - 

(i) incapable of looking after his own health and safety; 

(ii) unable to make reasonable judgments in respect of matters relating to his person; or  

(iii) in need of oversight, care or control in the interests of his own health and safety or for 
the protection of others; 

and 

(c) is in need of a guardian, 

I take exception to the word “and”.  The reason I take exception to the word “and” is that any one of these 
conditions is dependent upon the other.  We cannot have one without the other.  Therefore, the word should be 
“or” - or it could be “and/or”; I would accept that.  I can tell members that the Guardianship and Administration 
Board relied very strongly on the word “and”.  In 97 per cent of the cases before the board, it accepted the advice 
and recommendations of the Public Advocate and was loath to make family members guardians.  This is a fact.  
The figures that I have been given in response to a question that I asked in this house prove that.  When I put it to 
the chairman of the Guardianship and Administration Board that the board had digressed from the 
recommendations of the Public Advocate in only three per cent of cases, he would not believe me until I showed 
him the figures.  The Guardianship and Administration Board has now been replaced by the State Administrative 
Tribunal board.  I hope the SAT board will be more competent than the former board.  The problem I have with 
the word “and” is that it makes an enormous difference when a family member is seeking guardianship of 
another family member, because the argument that the Office of the Public Advocate will always put is that a 
person with disabilities does not need a guardian if another family member is doing the job of looking after that 
person. 

The DEPUTY SPEAKER:  Order!  I do not wish to interrupt, member for Hillarys, but I need to remind the 
member that what is before the house is a formal amendment rather than a substantive clause.  I understand the 
member’s interest in this clause.  However, the member should be dealing with the amendment.  I thought the 
member needed to know that we are dealing with the member for Carine’s amendment. 
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Mr R.F. JOHNSON:  I do realise that, Madam Deputy Speaker.  The Attorney General referred to this 
particular legislation and this clause.  It is important because it relates to what we are talking about.  We are 
talking about people who are in need of a guardian and what they can and cannot do.  I have told the Attorney 
General previously that at some stage he must amend that legislation so that the word “and” is changed to either 
“or” or “and/or”. 

Dr K.D. Hames interjected. 

Mr R.F. JOHNSON:  That is an interesting scenario. 

Dr K.D. Hames:  We are amending that bill in this legislation.  It is a separate amendment. 

Mr R.F. JOHNSON:  The member is absolutely right.  I have mentioned it to the Attorney General and the 
Minister for Health; the legislation covers both his portfolios.  This is an important legal issue.  I have been 
approached by people who were very unhappy with the decisions made by the guardianship board.  I assume it is 
the same under the State Administrative Tribunal.  The difference is that a judge now oversees that particular 
tribunal. 

The DEPUTY SPEAKER:  Will the member please indicate the line he is referring to in the bill, so that I can 
give members an indication of whether it relates to the member for Carine’s amendment.  That will give the 
member the ability to decide whether to move an amendment at this stage. 

Mr R.F. JOHNSON:  I may go down that path. 

The DEPUTY SPEAKER:  We will need to know which line it is in the bill. 

Mr R.F. JOHNSON:  I will let the Deputy Speaker know where it is. 

Mr T.G. Stephens:  I understand that the member is talking about the second line on page 4 of the bill, where 
the word “or” would become “and/or”.  I think that is what the member said. 

The DEPUTY SPEAKER:  For the benefit of the member for Hillarys and others, I advise that if the member 
wishes to move an amendment, he can either come back to it at a later stage, or if the member for Carine is 
serious about making that amendment, she could withdraw her amendment so we could deal with the amendment 
the member for Hillarys wishes to make and then proceed with the member for Carine’s amendment. 

Mr R.F. JOHNSON:  I appreciate the assistance some of my colleagues are trying to give me, but they are 
wrong.  We are looking at a different situation.  To some extent I accept that what we are looking at in the bill is 
different from what I have been talking about, but it relates to a person becoming a guardian in the first place.  A 
decision must then be made about whether it is relevant to proposed section 3(1)(a) or (b) and lines 11 to 15.  It 
is a question of whether the horse is put before the cart.  What I am saying is relevant to a guardianship 
application, which would have an effect here. 
Dr G.G. JACOBS:  I will to talk on the member for Carine’s amendment concerning the definitions of “legal 
capacity” and “legal incapacity”.  This is an important matter.  The only reason I would not pursue the issue is if 
the minister could tell me that those definitions are already encompassed by the guardianship laws and, 
therefore, do not need to be defined in this bill.  I agree with the member for Carine that if they are not defined, it 
is very important to define them.  Throughout the bill are references to legal capacity; for example, when making 
an advance health directive.  Certain issues can trigger the operation of an advance health directive.  Proposed 
section 110S(1)(a) states - 

at any time the maker of the directive is unable to make reasonable judgments . . .  
That is when an advance health directive kicks in; it is the trigger.  The concern I and the member for Carine 
have is that although the Minister for Health has tried to reassure us about the definition of “reasonable”, is that 
definition measured by a medical practitioner conducting a test on a person’s mental state?  Should the word 
“reasonable” be substituted by stating whether the person has lost his legal capacity or is legally incapacitated?  
There are definitions for this.  The member for Carine’s amendments are important to understand what is meant.  
These definitions might be encompassed in the guardianship act, in which case I would be happy to not pursue 
the issue about including these definitions in this bill. 
Mr J.A. McGINTY:  I will deal specifically with the matter raised by the member for Roe.  I refer him to 
proposed section 110R.  In marginally different, but substantially similar, words, that embodies the amendment 
moved by the member for Carine.  It is under the heading “Requirements in relation to treatment decision in 
advance health directive”.  I refer in particular to proposed subsection (2).  If suicide is put to one side, I ask 
members to look at the issues raised by the definition of “legal capacity” in the amendment moved by the 
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member for Carine.  It goes to the question of understanding the nature, consequences and risks of treatment and 
the consequences of non-treatment.  The wording used in proposed subsection 110R(2) is -  

A treatment decision in an advance health directive is invalid if, at the time the directive is made, its 
maker does not understand - 

(a) the nature of the treatment decision; or 
That is identical wording - 

(b) the consequences of making the treatment decision. 
The consequences of making a treatment decision include the consequences of treatment and non-treatment that 
would be prescribed in such a decision.  Perhaps the only point that is missing is the question of risk, but I think 
that is picked up by the consequences.  I have no argument with the need to deal with the question of legal 
capacity.  An advance health care directive can be made only if a person has the legal or mental health capacity 
to do it.  The substance of the legislation already does what the member for Carine seeks to do by way of 
amendment to the definitions clause.  I do not think the member for Carine’s definition would add anything to 
that.  In my view, it is more restrictive from the point of view that the member for Carine would otherwise want 
to advance in respect of the breadth of this legislation.  Incapacity is determined on the basis of the production of 
a certificate by a medical practitioner.  The legislation before us deals with the question of whether a person has 
the ability to make a reasonable judgment.  That would capture more people than would the definition of either 
legal or mental incapacity.  The government’s bill would exclude more people, living wills, advance health care 
directives or treatment decisions because of a person’s incapacity to make a reasoned judgment.  The 
opposition’s amendment looks at the black and white question of whether a person is technically capable of 
making a decision.  There is more flexibility in what we are proposing, and it would exclude more people.  In 
other words, it would give greater protection to ensure that people are capable of making the judgments that are 
required.  It can be argued that all the issues that have been raised have been covered in a better way than the 
amendment seeks to achieve. 

Dr J.M. WOOLLARD:  The member for Carine has proposed this definition because various parts of the bill 
refer to a person’s legal capacity.  Proposed section 110P is headed “Making advance health directive” and 
states - 

A person who has reached 18 years of age and has full legal capacity may make an advance health 
directive containing treatment decisions in respect of the person’s future treatment. 

The minister mentioned amendments to the definition clause when he was talking about legal capacity.  I would 
like some clarification of that.  According to Queensland Legal Aid - 

Legal capacity is the ability to make binding legal arrangements, sue and be sued and make other 
decisions of a legal nature.  Legal capacity is not absolute, and there may be different tests in different 
circumstances. 

That is a broader definition of “legal capacity”.  The minister said that the definition put forward by the member 
for Carine may be restrictive.  If it is not to be among the definitions in the bill, we need an explanation from the 
minister of what is meant by the terminology used in the part of the clause that deals with legal capacity.  Maybe 
I have missed something, in which case I would appreciate the minister’s direction.  The minister said that he 
had made some amendments to the definitions clause.   

Mr J.A. McGinty:  I do not think I did say that. 

Dr J.M. WOOLLARD:  Did the minister say that it was in the bill anywhere? 

Mr J.A. McGinty:  Yes. 

Dr J.M. WOOLLARD:  The definition is not in the Guardianship and Administration Act or in the amendments 
that we are putting forward.  Would the Queensland Legal Aid definition be the minister’s understanding of legal 
capacity, if it is not what the member for Carine has put forward; and, if not, what would be the minister’s 
interpretation of “legal capacity” as it currently stands in the Guardianship and Administration Act and as it will 
stand with the proposed amendments to that act? 

Mr M.P. WHITELY:  When the minister responded to the member for Roe, I understood him to say that all the 
components of the member for Carine’s amendment were covered either through the definition of “legal 
capacity” in the Guardianship and Administration Act or in proposed section 110R.  I am entirely supportive of 
the bill, apart from one major concern.  The aspect of the member for Carine’s amendment that appeals to me is 
proposed paragraph (1)(a), which refers to the nature, consequences and risks of the proposed medical treatment 
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and the consequences of non-treatment.  My concern is that people who are competent to make decisions about 
their own life may not have the medical understanding, without guidance, to make decisions about and to frame 
a living will in a way that caters for the complexity of the issues.   

Mr J.A. McGinty:  It does not go to their medical capacity. 

Mr M.P. WHITELY:  It does not, but I could not do it.  I think the danger is that people might write an overly 
simplistic statement in which they might use words to the effect that if they present to the hospital unconscious, 
they do not want any active intervention to prolong their life.  The intention might be that if they could survive 
only in a coma or in a vegetative state, they would not want their life prolonged.  It might not be that they would 
want to prevent someone from removing part of their skull to relieve pressure on their brain so that the swelling 
could subside and they could return to full capacity.  In the absence of a guided process, I do not think that very 
many people would be capable of understanding the nature, consequences and risks of a proposed medical 
treatment and the consequences of non-treatment.  That is what appeals to me about the argument for having a 
medical practitioner or a like professional, perhaps a registered nurse, guide people through the process.  That is 
my remaining concern with the bill.  I am interested to hear whether the minister thinks the legislation caters for 
the effect of proposed paragraph (1)(a) or he thinks there is capacity for an amendment that might cater for it. 

Mr J.A. McGINTY:  Proposed paragraph 1(a) goes to the capacity of the person; not whether the person does in 
fact understand but whether the person has the mental capacity to understand. 

Mr M.P. Whitely:  Do people understand? 

Mr J.A. McGINTY:  Exactly.  The need to make sure that people make informed statements about their future 
medical care is a very valid point.  The point we are currently debating is whether people would have the 
capacity to be able to do that.  People might make stupid decisions, as they do in life anyway, but if they have 
the capacity, the decision they make is their call.  Many of us have given the example many times over, because 
I think it illustrates the point very well, of Jehovah’s Witnesses refusing a blood transfusion.  I think it would be 
a stupid decision to make.  Provided that people have the mental capacity to know what they are doing and 
understand the consequences, they are perfectly at liberty to make that decision. 

Mr M.P. Whitely:  That is not my concern.  My concern is with the scenario I gave of medical intervention to 
relieve swelling on the brain, which would mean that a person had the chance of full recovery, which is 
something quite different again.   

Mr J.A. McGINTY:  That is a possible consequence of people saying that they do not want to be resuscitated or 
for there to be any intervention.   

Mr M.P. Whitely:  Yes.  It is a question of having the ability to frame the directive with sufficient complexity to 
deal with that distinction.  Most people would not know where to start.   

Mr J.A. McGINTY:  I think both the member for Nedlands and the member for Maylands raised this in earlier 
debate.  One of the things we intend to do is to prescribe a pro forma living will form, so that people can go 
through it.  The form would begin by saying that a person should get expert advice before starting the process.  It 
would then go on to outline the sorts of situations that a person might be confronted with.  The person might 
need only to tick a box, which would then give some significant indication of intent and bring out some of the 
complexities. 

Mr M.P. Whitely:  Is it the intention that the pro forma process be guided by a registered nurse or doctor, or do 
you think it would provide give sufficient guidance for people with average intelligence, or even below average 
intelligence, to get through the process properly? 

Mr J.A. McGINTY:  If I may marginally digress, the Australian Medical Association yesterday came out with a 
policy statement on this issue.  It said that people should seek medical advice, which is what I believe too.  I 
would include nursing advice in that as being adequate to provide some professional input into a person’s 
decision making.  The AMA federal position is to call on each state to enact legislation to do very much what we 
are doing here.  It did not specifically refer to the Western Australian legislation, but it referred to binding 
advance health care directives, substitute decision makers and the very issues that we are debating here.  It made 
the point that people should make that decision in the context of medical advice.  It did not say that it should be 
mandatory.  Everyone is different and some people may not wish to speak to a doctor about it, for privacy 
reasons or whatever.  I would have thought that in the overwhelming bulk of cases it would be the prudent thing 
to do.  It may not suit everyone.  I would not like this legislation to be used to achieve perverse and unintended 
results.  I get some comfort from the fact that the existing common law is such that people can dictate their own 
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medical care and they can say whether or not they want to be treated, and they can do that with or without 
medical advice.   

Mr M.P. Whitely:  They would usually do it in the context of being with a doctor, though, who could say, 
“Have you considered this?”  That is the difference.  That is my concern.  If you are too divorced from the 
process and acting in isolation, you make sure that the person filling in the form is competent to do that. 
Mr J.A. McGINTY:  We want to get to a situation in which people make well-informed decisions.  We will 
certainly be urging people to seek the advice of health professionals before they make a commitment of this 
nature.  I would expect that 95 per cent of people will do it in conjunction with their medical practitioner.  Only a 
few may not want to do that.  However, it should always be driving at making sure that there is, if not a 
reasonable direction, at least a capacity to understand it all and make a call based on that. 

Dr J.M. WOOLLARD:  The member for Bassendean got the call before the minister had an opportunity to 
respond to my query.  Can I now engage the minister on legal capacity.  Because there is some concern about the 
amendment to the guardianship act, is the minister willing to put on record how he sees legal capacity working 
within this bill, or is he happy for the current definition of legal capacity that is in the bill to be interpreted by the 
courts? 
Mr J.A. McGINTY:  People working in the guardianship and administration area - this question is raised in that 
jurisdiction all the time - are expert at knowing whether people have the capacity to make those decisions.  The 
definition of “legal capacity” is laid down in the Guardianship and Administration Act.  It describes the 
circumstances in which a guardian should be appointed when the power exists to appoint a guardian.  It goes 
very much to that capacity to make a reasonable judgment.  We have incorporated those notions in this 
legislation.  That concept is carried forward in various places in this legislation in respect of emergency 
treatment and the capacity to make a living will.  Given that that is consistent with the Guardianship and 
Administration Act, I repeat the point: I do not know whether the amendment of the member for Carine adds 
anything to the current bill’s requirement that people be able to understand what they are doing and be able to 
make reasonable judgments about those issues.  That is the terminology used in the bill.  I think the amendment 
of the member for Carine and the provisions in the bill are both trying to say the same thing; it just appears in 
different clauses. 

Ms K. HODSON-THOMAS:  The minister has provided greater clarification on the amendment that I have 
proposed on legal capacity and legal incapacity.  I understand the minister’s reference to “is unable to make 
reasonable judgments” because this amendment would have replaced a number of parts in the Guardianship and 
Administration Act.  I thank the minister for providing me with that information. 

Amendment put and negatived. 
Mr J.A. McGINTY:  I had the opportunity to have a discussion with the member for Swan Hills during the 
luncheon break about her amendments.  The next amendment on the notice paper is to insert a definition of 
“medical practitioner”.  That will become an issue only if other amendments that she wishes to move in 
substance are carried later.  I indicated to her that I would foreshadow that when we deal with all the 
amendments on clause 5, I will move that clause 5 be postponed for the purpose, if needed, of coming back to 
insert a definition of “medical practitioner”.  I foreshadow that in the absence of member for Swan Hills. 

The DEPUTY SPEAKER:  If it needs to be postponed or dealt with at the end, the minister can move it for 
reconsideration. 

Ms K. Hodson-Thomas:  Are we postponing the entire clause or just the amendment to be moved by the 
member for Swan Hills which relates to the definition of a “medical practitioner”.   

The DEPUTY SPEAKER:  I need to be clear on this.  The amendment cannot be postponed.  The clause can be 
postponed, or we can move on and consider other amendments, and then the clause, if passed, can be 
reconsidered at the end of the proceedings to address the amendment by the member for Swan Hills.  So far I do 
not have an amendment before the house that will enable me to postpone the clause.  Therefore, I will proceed 
on that basis. 

Dr E. CONSTABLE:  Madam Deputy Speaker, did you say that if it is passed, we can reconsider it? 

The DEPUTY SPEAKER:  It is possible that a clause can be resubmitted at the end of the proceedings by a 
vote of the house. 

Dr E. CONSTABLE:  So we can either postpone it at some point or we can pass it and reconsider it? 

The DEPUTY SPEAKER:  Yes. 
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Mr T.G. STEPHENS:  Therefore, the house can now consider the member for Carine’s amendment on 
“terminal illness”.  

The DEPUTY SPEAKER:  Yes, that is correct. 

Ms K. HODSON-THOMAS:  I move - 

Page 4, after line 28 - To insert - 

“terminal illness” is an illness or condition that is likely to result in death; 

“terminal phase” of a terminal illness means the phase of the illness reached when there is no 
real prospect of recovery or remission of symptoms (on either a permanent or 
temporary basis). 

I think these definitions speak for themselves. 

The DEPUTY SPEAKER:  While the minister is seeking advice, I advise that the amendment of the member 
for Swan Hills will now appear at the end of the notice paper, if members agree that upon reconsideration of 
clause 5 it will be considered.  At that point, the whole clause will not be reconsidered, just that amendment. 

Mr J.A. McGINTY:  Last year, new British legislation came into effect dealing with medical decision making 
by people who lack the mental capacity to be able to make decisions in all ranges of circumstances, not just in an 
end-of-life, life-threatening situation.  In the discussion phase leading up to the drafting of this bill, we were very 
much influenced by that very significant development in the UK, as we are in many other areas of law.  
Therefore, this legislation has been drafted to deal with all situations in which people lack the mental capacity to 
make reasonable health care decisions about themselves.  Currently, we have laws relating only to limited 
circumstance; that is, under the guardianship act, the power to appoint a guardian, generally speaking for an 
elderly person, for a person who lacks the mental capacity to make decisions.  That is not in an end-of-life or 
life-threatening situation.  We have sought to carry forward in this legislation the ability for people who have lost 
the mental capacity to make decisions for themselves, in both end-of-life and also during-life situations, to 
decide how those decisions will be made.  Although this legislation deals prominently and significantly with 
end-of-life decision making, it is in fact about people who lack the mental capacity to be able to make medical 
decisions during their life as well as decisions when they come to the end of their life.  The effect of the 
amendment moved by the member for Carine will be, I think, to limit the operation of this legislation to end-of-
life decision making only.  A definition of terminal illness is being inserted here which is then given effect in the 
next amendment, which is consequential upon it -  

Ms K. Hodson-Thomas:  Perhaps I should have moved that amendment and tested it before seeking to insert 
these two definitions. 

Mr J.A. McGINTY:  It may be possible to move both amendments together, given that they deal with one 
clause, which would then enable the whole issue to be debated. 

Leave granted for the following amendments to be considered together. 

Ms K. HODSON-THOMAS:  I move -  

 Page 4, after line 28 - To insert - 

“terminal illness” is an illness or condition that is likely to result in death; 

  “terminal phase” of a terminal illness means the phase of the illness reached when there is no 
real prospect of recovery or remission of symptoms (on either a permanent or 
temporary basis). 

 Page 4, line 29 to page 5, line 6 - To delete the lines and substitute - 

  “treatment” means any medical, surgical or dental treatment, including a life sustaining 
measure, performed by a medical practitioner, on a person suffering a terminal illness 
and in the terminal phase. 

  “treatment decision” in relation to a person, means a decision derived from an advisory 
declaration or otherwise made on behalf of a person under this Act, to consent or 
refuse consent to the commencement, continuation or discontinuation of any 
treatment of the person. 

I think the definition of “treatment decision” should be further amended by deleting “advisory declaration” and 
inserting “advance health directive”.   
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The DEPUTY SPEAKER:  We will take that amendment in its amended form. 

Dr K.D. HAMES:  I do not support these two amendments for the reasons enunciated by the minister.  In earlier 
debate we gave a large number of examples relating to this matter.  This would in effect return the bill to the 
form of the former member for Kalgoorlie’s legislation on terminal illness that came before this house.  We have 
discussed the concept that this bill is not just about those with a terminal illness or a terminal phase of an illness.  
The member for Southern River gave the example of a person who has renal disease.  The example was also 
given of a person who is severely disabled through a head injury.  They are no more terminal than I am currently 
terminal.  I think we should be allowed to make an advance care directive about those sorts of situations. 

Mr T.G. STEPHENS:  I support the amendments moved by the member for Carine.  The argument just put to 
the house that the amendment would return the bill to the form of the Medical Care for the Dying Bill is a 
compelling argument in support of the amendments.  That bill was generally considered to have widespread 
support in the community.  If this bill were restricted to dealing with medical care for the dying, which it could 
do by the insertion of these definitions, I suspect we would be able to advance the bill without much delay.  
Much of the discussion, not only in the second reading debate but generally in the house, has concentrated on the 
interests of patients at the end of their lives.  If we deal only with medical treatment for the dying, we narrow the 
circumstances to which the bill applies.  I think this would be more appropriate legislation and it would be 
enhanced by the amendments. 
Dr J.M. EDWARDS:  This is a bit like ping pong.  I rise to support the comments of the member for 
Dawesville.  The reason I do that is that I am coloured by discussions I have had with my family.  My mother, in 
particular, has some very clear views about how she might like to be treated in the dreadful, hypothetical event 
of her having a stroke.  She witnessed her own mother suffer a number of indignities after a stroke, and although 
her life was perhaps not very full she was unable to communicate.  The events that followed caused a lot of 
distress to my grandmother, and perhaps more particularly to my mother.  It would have been better if there had 
been a clearer indication, as I am sure will occur in my mother’s case, about what she wanted and did not want.  
My mother is very determined and clear; she is a former nurse, although I am not sure that comes into it.  The 
advance provided by this bill is that it empowers people for times other than when they have terminal illnesses.  
That is the real benefit of the bill. 

Amendments put and a division taken with the following result - 
Ayes (6) 

Mr T.R. Buswell Ms K. Hodson-Thomas Mr T.G. Stephens Mr T.R. Sprigg (Teller) 
Mr G.M. Castrilli Mr J.R. Quigley 

Noes (31) 

Mr M.J. Birney Mr R.F. Johnson Ms S.M. McHale Mr T.K. Waldron 
Mr J.J.M. Bowler Mr J.C. Kobelke Mr A.D. McRae Ms S.E. Walker 
Mr A.J. Carpenter Mr R.C. Kucera Mr M.P. Murray Mr P.B. Watson 
Dr E. Constable Mr F.M. Logan Ms M.M. Quirk Mr M.P. Whitely 
Dr J.M. Edwards Ms A.J.G. MacTiernan Ms J.A. Radisich Dr J.M. Woollard 
Mrs D.J. Guise Mr J.A. McGinty Mr D.T. Redman Mr B.S. Wyatt 
Dr K.D. Hames Mr M. McGowan Mr E.S. Ripper Mr S.R. Hill (Teller) 
Mrs J. Hughes Mr J.E. McGrath Mr A.J. Simpson  

Amendments thus negatived. 

Ms J.A. RADISICH:  Will the minister please reconfirm the position on the amendment standing in my name 
on the notice paper with reference to deferment, rather than postponement, of the amendment to the clause? 

Mr J.A. McGINTY:  The commitment I have given is that, subject to the member’s approval, at the end of 
consideration in detail I will move that the clause be recommitted for the purpose of considering the member’s 
amendment, if that need is still present. 

Ms K. Hodson-Thomas:  An iron-clad guarantee! 

Ms J.A. Radisich:  We’ve got it in Hansard now! 

Mr J.A. McGINTY:  An iron-clad guarantee. 

Dr E. Constable:  We will come back to it. 

Mr J.A. McGINTY:  If need be. 

Clause put and passed. 
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Clauses 6 to 8 put and passed. 

Clause 9:  Section 104 amended - 

Mr J.A. McGINTY:  One matter raised by a number of members during the second reading debate was the 
witnessing requirement for an enduring power of attorney.  We considered the provision for an enduring power 
of attorney in the Guardianship and Administration Act, which provides in section 104 that an enduring power of 
attorney - bearing in mind that the act deals with financial and property matters - is effective if there are two 
witnesses to the document, both of whom are authorised by law to take declarations.  We thought that there 
should be a measure of consistency in the signing requirements for an enduring power of attorney, an enduring 
power of guardianship and an advance health care directive.  The form that we have decided on will also partly 
deal with the concerns that a number of members raised about people simply sitting around, drawing up a will 
and getting their mates to sign it without giving it due thought.  It was determined that a greater degree of 
formality was required, such as one of the people witnessing the document being a person authorised by law to 
take declarations.  I refer to someone who is authorised by the Oaths, Affirmations and Statutory Declarations 
Act.  That act basically requires the document to be witnessed by a professional person, such as a public servant, 
a teacher, a nurse, a member of Parliament, an electoral officer and a host of other people of that nature.  The 
document would at least, therefore, be referred to someone else, generally speaking outside that small grouping.  
It would provide a not too burdensome, but nonetheless formal, requirement for the document to be witnessed.  
We were reinforced in that view by the existing provision in the Guardianship and Administration Act for an 
enduring power of attorney, which requires two witnesses, each of whom is authorised to take oaths and 
declarations.  Members will see that the next three amendments standing in my name on the notice paper are the 
same.  We have sought in those amendments to require that an enduring power of attorney, an enduring power of 
guardianship and an advance health care directive must each be witnessed by two persons, one of whom must be 
authorised by law to take oaths and declarations.  It is thought that that requirement will provide some assistance 
in dealing with the issues that were raised by members during the second reading debate.  I do not know whether 
members feel that they can deal with all three amendments together, since they are identical in their terms. 

Mr M.P. Whitely:  No. 

Mr J.A. McGINTY:  That is fine.  I move - 

Page 7, lines 9 to 15 - To delete the lines and substitute - 

(2) Section 104(2) is amended by deleting paragraph (a) and “and” after it and inserting 
instead - 

(a) there are 2 attesting witnesses to the instrument - 

(i) both of whom are authorised by law to take declarations; or 

(ii) of whom - 

(I) one is authorised by law to take declarations; and 

(II) the other has the qualifications specified in subsection (3); 

and 

Dr K.D. HAMES:  The member for Bassendean can interject on me to ask a question. 

Mr M.P. Whitely:  What is the rationale for consistency and what are the three acts? 

Mr J.A. McGinty:  An enduring power of attorney, an enduring guardianship and an advance health care 
directive. 

Mr M.P. Whitely:  What about the third, the advance health care directive? 

Dr K.D. HAMES:  It might be better if I make my comments first.  The member for Bassendean said no to 
dealing with all three amendments together, although he can always change his mind. 

The comments I make now are largely directed to the member for Swan Hills and her proposed amendment that 
has been deferred.  During my contribution to the second reading debate I said that a medical practitioner should 
be consulted and be a witness and signatory to the document.  I raised a number of issues during the debate about 
which I subsequently had meetings and discussions with the minister and the member for Maylands, during 
which we worked our way through some of those issues to come to some agreement.  The minister was fairly 
strongly against making provisions in the bill so difficult that people would not make a directive and, therefore, 
was against naming a medical practitioner as a signatory.  I have changed my mind and now support that concept 
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for three reasons, the first being because of this amendment.  My concern was that a group of 18-year-olds sitting 
around a table having a beer would say, “Let’s write up one of those health directives” and they would then sign 
it and that would be it.  I believe people should go through a process to make the writing of a directive harder to 
some degree, by requiring them to get somebody such as those mentioned in the amendment to witness the 
document.   

The second reason is that I have an agreement from the minister - I hope that he will stand up and enunciate this 
in a moment - that through regulation he will provide certain things to be available for anyone who wants to get 
an advance health directive.  It will be a package that will be available at least through the offices of all members 
of Parliament, if not wider.  It will contain certain documents to assist people with drafting an advance health 
directive.  One will be a strong recommendation for people to consult their doctor or another health 
professional - such as a nurse - to seek advice on what they should do when drafting an advance health directive.  
The third reason is the document used by the member for Maylands during her speech, which was an example of 
an advance health directive from America.  I thought it was a great example.  There were also documents 
produced by the member for Nedlands that had an example of an American or Canadian version.  It contained 
advice of what a person would be like medically if he had a mild stroke.  It gave an example of an advance 
health directive that a person might want to complete.  It gave details of what a person might be like if he had a 
severe stroke or a moderate stroke and what could be done for him medically.  The examples contained medical 
advice.  They have allowed people to come to a conclusion about what they might want to do.  Above all there is 
a recommendation to talk to a doctor.  There is a guarantee to have such a package ready. 

When I was practising medicine, patients used to come to my surgery when my waiting room was full of people, 
which meant that all my 15-minute appointments ended up being squeezed to 10 minutes because I was so damn 
busy.  If a patient were to ask for my advice on drawing up an advance health directive, I would have to ask him 
what on earth he wanted to say he might die from, as there are myriad things that a person can die from.  There 
are myriad different examples that I could give him and different options.  It would be difficult for a doctor to 
have to be the witness for, and also give advice on, an advance health directive.  If, having been given all the 
examples, the patient took the advice to visit his doctor and asked the doctor - who knew of the patient’s 
condition - whether the options would fit in, I think the doctor would be in a good position to provide assistance.   

In effect, I have compromised my position and modified my views as a result of our discussions.  Whereas 
before I might have supported the amendment of the minister, this amendment has made me sufficiently satisfied 
that, provided all those things are done and the minister gives the guarantee, I will be happy. 

Ms J.A. RADISICH:  Rather than go into the substance of the amendment that I have foreshadowed concerning 
witnessing, the first issue we need to agree on is whether there should be consistency between the witnessing 
requirements for enduring powers of attorney, enduring guardianship and advance health directives.  That is the 
first question.  I accept some of the points raised by the member for Dawesville; however, I wish to refute some 
others.  That is better done when we get to the issue of witnessing advance health directives.  I am not convinced 
that there needs to be consistency in those three instruments because the first two have a primary purpose of 
dealing with property and other matters, whereas an advance health directive is about life and death; it is about 
medical treatment.  They are fundamentally different instruments.  I would like to hear more discussion about 
that. 

Dr J.M. EDWARDS:  I seem to have got myself a bit confused about how precisely proposed sections 104(2) 
and (3) will read, assuming that the amendments are accepted.  I understand what has been deleted and what is 
being inserted but I am still confused about proposed subsection (3).   

Mr J.A. McGINTY:  Proposed subsection (3) refers to the other person.  There can be either two people 
authorised to witness documents under the Oaths, Affidavits and Statutory Declarations Act or one person and 
another person.  Proposed subsection (3) refers to the qualifications of the other person.  It is basically an adult 
who does not have an enduring power of guardianship.  That person cannot witness the granting to himself of an 
enduring power of guardianship. 

Dr J.M. EDWARDS:  Does the word “and” at the end of the amendment lead on to proposed subsection (3)? 

Mr J.A. McGINTY:  Yes. 

I will respond to the member for Swan Hills.  It is not absolutely essential that there be consistency in the signing 
requirements but I think it is desirable.  This is not an attempt to pre-empt the member’s amendment, which we 
will debate on its merits later.  As the member for Dawesville has said, this is an opportunity to introduce a 
measure of, hopefully, not too onerous formality, which will mean that a person must find somebody who is 
qualified to apply his signature as a witness.  It is a degree of formality designed to deal with the very factual 
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situation that the member described.  It is desirable from the point of view of popularly understanding that we do 
not have different systems operating for substantially similar documents.  The enduring power of attorney that 
we are currently talking about is for a person who gives someone else the power to make decisions about his 
property and money but not his health care.  An enduring power of guardianship is exactly the same power 
except in respect of a person’s health care.  Different signing requirements would add a degree of complexity to 
the arrangement. 

Mr M.P. Whitely:  What are the current signing requirements for a power of attorney and for a power of 
guardianship? 

Mr J.A. McGINTY:  There is no current signing requirement for an enduring power of guardianship because a 
guardian is appointed by the State Administrative Tribunal.  A person does not have the power to appoint 
someone at the moment; there is nothing currently there in the legislation.  A guardian is appointed by the State 
Administrative Tribunal so there are no signing requirements.  The current signing requirement for an enduring 
power of attorney, which relates to financial matters, is two people authorised by law, such as commissioners for 
declarations, justices of the peace, public servants and people of that nature. 

Ms K. Hodson-Thomas:  CDs no longer exist. 

Mr J.A. McGINTY:  Yes.  I am sorry, I was lapsing into the old language.  There are two types of people 
authorised to witness documents, which are referred to in the Oaths, Affidavits and Statutory Declarations Act.  
That is the current requirement for an enduring power of attorney. 

Mr M.P. Whitely:  So we have actually lowered the bar. 
Mr J.A. McGINTY:  Yes.   

Dr J.M. EDWARDS:  I think this is a very good amendment because in my second reading contribution I had 
the privilege of referring to a living will from someone I know quite well who lives in Rhode Island.  I was able 
to discuss the processes she had gone through to arrive at the will and who she had used to witness it.  Such 
documents are stamped in Rhode Island by a notary public.  I believe this amendment to be an advancement of 
what is in the bill.  It is sensible and will give people cause to stop and think about who signs such documents.  
Equally, I do not think that it is too onerous. 

Mr M.P. WHITELY:  We are debating the effects on the power of attorney. 
Mr J.A. McGinty:  That is right. 

Mr M.P. WHITELY:  My instincts tell me that the minister is likely to agree to this amendment.  The effect of 
not supporting the amendment would be to have a higher requirement for signatory witnessing of a power of 
attorney agreement and an advance health directive, which would be inconsistent with the ranking of such 
instruments.  A power of attorney is largely for financial matters and an advance health directive involves life 
and death considerations.  Is that a correct reading of the situation if the amendment is carried? 

Mr J.A. McGinty:  Yes.   

Ms J.A. RADISICH:  I have no problem with the witnessing requirements for an enduring power of attorney, as 
is proposed in the minister’s amendment.  However, I put on record that my support for this amendment in no 
way indicates my support for the minister’s further amendments with regard to the witnessing requirements for 
advance health directives.  

Mr J.A. McGinty:  That is understood. 

Ms J.A. RADISICH:  I want that debate to be held in the most full and frank way.  As I have mentioned, issues 
have been raised by the member for Dawesville that I intend to refute at the appropriate time.   

Amendment put and passed. 
Mr J.A. McGINTY:  I move -  

Page 7, line 18 - To delete “subsection (2)(a)” and substitute - 

subsection (2)(a)(ii)(II) 

This amendment is consequential to the amendment we have just passed.  It is simply a renumbering.  

Amendment put and passed. 

Clause, as amended, put and passed.   

Clause 10 put and passed.   
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Clause 11:  Parts 9A to 9D inserted -  
Mr J.A. McGINTY:  The next two amendments on the notice paper in my name are substantially the same.  
They both deal with different aspects of the appointment of an enduring power of guardianship.  The first deals 
with the signature of the person who is to be appointed.  The second deals with the witness to that signature.  
Therefore, I seek leave for these two amendments to be taken together, given that they are comparable provisions 
that relate to the witnessing of the two signatures that are required. 

Leave granted.  

Mr J.A. McGINTY:  I move -  

Page 9, lines 15 to 17 - To delete the lines and substitute - 

(c) the signature referred to in paragraph (b) is witnessed by 2 persons - 

(i) both of whom are authorised by law to take declarations; or 

(ii) of whom - 

(I) one is authorised by law to take declarations; and 

(II) the other has the qualifications specified in subsection (2); 

and 

Page 9, lines 29 to 31 - To delete the lines and substitute - 

(f) the signature of the appointee is witnessed by 2 persons - 

(i) both of whom are authorised by law to take declarations; or 

(ii) of whom - 

(I) one is authorised by law to take declarations; and 

(II) the other has the qualifications specified in subsection (2); 

and 

Amendments put and passed.   
Mr J.A. McGINTY:  I move - 

Page 10, line 4 - To delete “subsection (1)(c) or (f)” and substitute - 

subsection (1)(c)(ii)(II) or (f)(ii)(II) 

This amendment is a consequential renumbering equivalent to the amendment that we dealt with earlier. 

Amendment put and passed.   
Ms K. HODSON-THOMAS:  A number of amendments stand in my name on page 20 of the notice paper.  
Those amendments are now totally irrelevant, because we have dealt with my proposed definitions of “legal 
incapacity” and “advanced health advisory declaration”, so I will not be proceeding with those amendments. 

The ACTING SPEAKER:  The question now is that the clause, as amended, be put and passed.   

Ms J.A. RADISICH:  I refer to the minister’s amendment on page 21 of the notice paper to page 14, lines 25 to 
27.  What does that amendment refer to?  I am lost!  We have now reached the juicy part of the bill, have we 
not? 

Mr J.A. McGinty:  Yes! 

Ms J.A. RADISICH:  And we nearly let it go through!  I know what the minister was thinking!  I had hoped this 
matter would be dealt with next week.  Does the minister want to adjourn the debate? 

Mr J.A. McGinty:  Soon! 

Ms J.A. RADISICH:  Other members have also expressed an interest in the witnessing of advance health 
directives.  Given that it is now 4.25 pm and many members have left the chamber, it would be a noble gesture if 
the minister would consider adjourning this debate so that when we next meet, other members can be given the 
opportunity to have a full, frank and free discussion about this series of amendments. 

Mr J.A. McGinty:  Do you know what happened last Thursday when we adjourned the debate at about this 
time?  
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Ms J.A. RADISICH:  I think the environment today is slightly different. 

Mr J.A. McGinty:  It was reported in The West Australian that we had adjourned an hour and a half early!  I 
give up!  I move that the debate be adjourned. 

The ACTING SPEAKER:  The minister cannot move that, because he has been debating the point.  

Debate adjourned, on motion by Ms K. Hodson-Thomas.   
 


